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 ORDER
This petition has been filed by Chandigarh Distillers & Bottlers Limited, Chandigarh for sale of 5 MW power under Open Access from 8.25 MW Co-Generation Plant at existing distillery at Banur, District SAS Nagar under Section 39 (2) (d) of the Electricity Act, 2003. The submission of the petitioner is that it wants to sell the surplus power upto 5 MW from 8.25 MW Co-generation plant under Open Access outside  or within the State of Punjab. The petitioner vide letter No.CDBL/PSPCL/2012 dated 04.04.2012 applied to C.E./SO&C, Punjab State Transmission Corporation Limited for grant of approval / permission for Open Access to sell surplus power to the utilities/consumers outside the State of Punjab. The office of C.E./SLDC (Open Access) vide memo No.5048/SO/OA dated 11.05.2012 informed that it would not be prudent for Punjab State Power Corporation Limited to give consent to an NRSE Generator to allow 3rd  party sale of power under Open Access from the State. The petitioner further submitted that it was presently selling 6 MW surplus power to PSPCL under a Short Term Power Purchase Agreement dated April 12, 2012 valid upto 30.06.2012. The petitioner prayed to:-
(i) allow the petitioner to sell upto 5 MW power under Open Access outside or within State of Punjab from its 8.25 MW Co-generation project.
(ii) direct PSTCL to allow the petitioner to sell upto 5 MW power under Open Access outside or within State of Punjab from its 8.25 MW Co-generation project. 

(iii) pass such order or orders as may be deemed just and proper in facts and circumstances of the case.

2. The petition was admitted vide Order dated 28.06.2012. Punjab Energy Development Agency (PEDA) was made respondent and notices were served upon the respondents to file reply by 17.07.2012 with copies to the petitioner and each other. PSTCL filed reply vide C.E./SLDC memo No.6723/SE/OA-669 dated 16.07.2012. PSTCL stated in its reply that SLDC is a nodal agency for grant of short term open access, but as per procedure approved by the Commission in line with Open Access Regulations 2011, SLDC can not give its approval to any firm without obtaining consent from PSPCL. In the instant case, PSPCL had denied the consent to the firm. SLDC had taken up the matter with PSPCL to furnish relevant regulations according to which the consent was denied. PSPCL is to give reasons and justification for denying the consent to the petitioner.
3.
PEDA filed reply vide  No.2430-33 dated 23.07.2012 and submitted that :

“Para: 4   i) 
The  8.25 MW NRSE based plant was commissioned by the petitioner in August 2007. The plant was set-up under NRSE Policy-2006 of the State after taking due approvals and signing IA with PEDA. The company has claimed a grant of Rs.4.90 Cr.  from MNRE, GOI.  
              ii)
The petitioner filed a petition No.11/2007 before the Commission for permission to sell power to PSPCL which was decided vide Commission’s Order dated 19.12.2007 as under:-

“This petition is disposed of in terms of the order dated December 13, 2007 passed by the Commission in the matter of implementation of Govt. of Punjab directive issued under Section 108 of the Electricity Act, 2003 for compliance of the New & Renewable Sources of Energy (NRSE) Policy, 2006. PSEB will sign the PPA with the developer in case the same conforms to the said order.”
iii) As per the common order dt. 13.12.2007 issued by the Commission, PSERC allowed tariff as per NRSE Policy-2006 to all the petitioners setting up NRSE based projects including the present petitioner.
iv) From the sequence of events given in the petition para 4.5 it is apparent that the project of the petitioner got commissioned before the decision on the petition No.11 of 2007 and to dispose of the power in the meanwhile, the petitioner signed a short term PPA from dt. 06.09.2007 to 31.03.2008 with the then PSEB.

v) After the orders of the Commission in the then filed petition, the petitioner should have approached the then PSEB for signing of long term PPA as per the decision of the Commission. Further as per clause (f) of the order dt. 13.12.2007 of the Commission reproduced hereunder-

“In order to protect the interests of the PSEB and consumers in general, PEDA and State Govt. may take suitable steps to ensure that the developers/plant owners continue to supply power at prescribed rates during the entire period of contract.”

PEDA after signing of I.A ensured that long term PPA’s are signed by PSPCL, as done in case of CDBL earlier co-gen plant of 3.1 MW. However, PSPCL continued to sign short term PPA’s. It can also be seen that IA’s in both the cases (ANX-II & III) of 3.1 MW and 8.25 MW are similar and have 6-months validity period, whereas long term PPA was signed in 3.1 MW case and short term PPA’s were signed in 8.25 MW co-gen plant by PSPCL.

vi) The NRSE Policy 2006, allowed sale of power to PSPCL, to the same company units located in the State for captive use or third party sale within the State. This clause was further amended vide notification dt. 11.6.2009 to allow interstate open access to NRSE developers. Thus, had the petitioner signed the long term PPA with the then PSEB it would have continued to supply power to PSEB/PSPCL as it was not eligible for interstate open access.

vii) Now the new regime of Renewable Purchase Obligation (RPO) has come under which PSPCL requires to fulfill its annual RPO as per PSERC notification. PSPCL is therefore insisting for fulfillment of RPO by purchasing NRSE Power on preferential tariff.”
PEDA prayed that in view of foregoing submissions, the petition may be dismissed.

4.
PSPCL filed its reply vide C.E./ARR & TR memo No.5661/TR-5/520 dated 08.08.2012. PSPCL briefly stated as under:-
i)
That petitioner had signed a long term Power Purchase Agreement (PPA) dated 14.02.2005 with erstwhile PSEB, predecessor of the respondent(PSPCL). As per clause 2.1.3 of the said PPA, the petitioner is bound to supply minimum 40 Lac units of energy per annum to the respondent from the 8.25 MW TG set firstly and thereafter can it make a prayer, so made.
ii)    PSPCL had requested the petitioner on numerous occasions to sign a long term power purchase agreement for sale of balance power in terms of Memorandum of Understanding (MoU) and Implementation Agreement (IA) signed by the petitioner with PEDA, the nodal agency under NRSE Policy of GoP but the petitioner has failed to do so for reasons not assignable to the PSPCL.

iii)   The petitioner company requested PSPCL to sell power at average pooled rate but PSPCL had refused because as per clause 4.1 (i) of IA dated 29.01.2007, the petitioner company is required to sell power to PSEB (now PSPCL) at the tariff fixed by the Commission as per NRSE Policy 2006.

iv)
The Commission has fixed targets of Renewable Purchase Obligation for the PSPCL for FY 2012-13 under Punjab State Electricity Regulatory Commission (Renewable Purchase Obligation and its Compliance) 2011. It would be difficult to attain the targets in case the petitioner was allowed to sell power through Open Access to parties other than PSPCL.
v)   The Commission may also consider the fact that 8.25 MW NRSE based plant was commissioned by the petitioner in April 2008 under NRSE Policy 2006 after signing IA with PEDA and the company had claimed grant of Rs.4.90 crore from MNRE, Govt. of India.
vi) As per Order dated 19.12.2007 of the Commission in Petition No.11 of 2007 filed by the petitioner, the petitioner was required to approach erstwhile PSEB (now PSPCL) for signing long term PPA. In the generic Order dated 13.12.2007 passed by the Commission, clause (f) provides:
‘In order to protect the interests of the PSEB and consumers in general, PEDA and State Govt. may take suitable steps to ensure that the developers/plant owners continue to supply power at prescribed rates during the entire period of contract’.
But the petitioner signed a short term PPA dated 06.09.2007 valid upto 31.3.2008 with the erstwhile PSEB.

vii)    The petitioner has now signed a power purchase agreement with PSPCL valid upto 30.09.2012 and as such the prayer of the petitioner can not be accepted during operation of this PPA.
viii)    PSPCL has further  stated in para 21 of Preliminary Objections that ‘NRSE Policy 2006 vide its amendment No.10/106/06/ STE(3)/250 dated 11.06.2009 allows Open Access to NRSE Projects’.
5.
The petitioner filed three rejoinders all dated August 16, 2012 to the replies of PEDA, PSTCL and PSPCL and submitted that its 8.25 MW NRSE based plant was commissioned in August 2007. The petitioner had received a grant of Rs.4.90 crore from MNRE, Government of India,  as also received by all the companies all over India with or without support of PEDA. No grant had been received from Govt. of Punjab or PEDA. The petitioner agreed that a long term agreement was signed on 14.02.2005 for sale of surplus power upto 2.5 MW from its 3.9 MW Co-generation project. The petitioner further agreed that as per clause 2.1.3 of the said PPA, it was bound to supply 40 lac units of energy per annum for sale to Punjab State Electricity Board (PSEB), which the petitioner would continue to supply. The Commission had directed in its Order dated 19.12.2007 in Petition No.11/2007 that PSEB (now PSPCL) would sign a PPA with the Developer in case the same confirms to the said order. The petitioner further submitted that Common Order dated 13.12.2007 of the Commission did not restrict the petitioners to sell power to 3rd party, as NRSE Policy 2006, allows intrastate and interstate sale of power from NRSE Projects. Short term PPA valid from 06.09.2007 to 31.03.2008 was signed with erstwhile PSEB before Petition No.11 of 2007 was disposed of by the Commission. After the Order dated 19.12.2007 of the Commission in Petition No.11 of 2007 filed the petition, the petitioner had signed a number of  short term PPAs with PSEB (now PSPCL) and had also availed sale to 3rd party. No long term PPA had been signed till date. Therefore PSPCL had foregone its right to ask for a long term PPA at this stage. NRSE Policy 2006 allows the sale of power from NRSE Projects to 3rd party within the State or outside the State. As the petitioner was not bound by any long term PPA with PSPCL, it was free to sell power to 3rd party. PSPCL can not take the plea of its RPO to refuse the permission under Open Access. A long term PPA daed 14.02.2005 was signed for 3.1 MW Co-generation Plant but no long term PPA was signed in case of 8.25 MW Co-generation Plant within 60 days of passing of Order by the Commission. Thus PSPCL had foregone its right to ask the petitioner to sign a long term PPA. The petitioner has stated that it is clear from the replies of PSPCL and PEDA that there is no rule, law or regulations, which prohibits the petitioner to sell surplus power from its 8.25 MW Co-generation Project under Open Access within the State or outside the State. As NRSE Policy 2006 allows interstate and intrastate sale by Open Access, PSPCL can not force the petitioner to sell to PSPCL surplus power on NRSE rates to fulfill  its RPO.
6.
The Commission has gone carefully through the submissions of the petitioner and respondents and notes that as per NRSE Policy 2006 presently in vogue, the sale of power from  NRSE Projects  to 3rd party is permissible through Open Access. The Commission also notes that no law, rules, regulation or policy restricts sale of power from NRSE projects to 3rd party through Open Access. The petitioner has however signed a PPA with PSPCL valid upto 30.09.2012. The Commission also notes that a revised NRSE Policy is likely to be notified by the Government of Punjab and as and when that revised NRSE Policy comes into force, the provision relating to open access in this revised policy shall be applicable on the petitioner notwithstanding this order. Further the petitioner shall be bound to fulfill all its contractual obligations under the long term PPA dated 14.02.2005 and short term PPA valid upto 30.09.2012. Subject to above conditions, the petition is allowed. PSTCL and PSPCL are directed to allow Chandigarh Distillers & Bottlers Limited (the petitioner) to sell power under Open Access outside or within the State of Punjab from its 8.25 MW Co-generation Project subject to fulfillment of aforesaid pre-conditions laid in this Order and  after the petitioner deposits all the leviable charges/dues and completes all other formalities as per Regulations.
            The petition is disposed of accordingly.
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